IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL B. MCFADDEN : CIVIL ACTI ON
V.
STATE FARM | NSURANCE COVPANI ES : NO. 99-1214

MEMORANDUM AND ORDER

HUTTON, J. Sept enber 13, 1999

Presently before the Court are Plaintiff’'s Mtion to
Remand (Docket No. 3) and Defendant’s opposition thereto in
addition to the Defendant’s Motion to Dism ss (Docket No. 2). For
the reasons to follow, the Court grants the Plaintiff’s Mtion to
Remand and denies the Defendant’s Mdtion to Dism ss due to a | ack

of subject matter jurisdiction.

. BACKGROUND

Plaintiff, Mchael B. McFadden, fil ed a conpl ai nt agai nst
Def endant, State Farm I nsurance Conpanies (“State Farni), seeking
paynment under his property insurance policy for danmage allegedly
caused by vandalism Defendant denied a portion of the claimand
a dispute ensued. Plaintiff originally filed its conplaint in the
Court of Common Pl eas of Del aware County as an arbitration matter
averring conpensatory damages and a claim for bad faith danmages
under title 42 section 8371 of the Pennsylvania Consolidated

Statutes. Specifically, the conplaint’s ad dammum cl ause prayed



for relief “in an amount l|ess than Fifty Thousand ($50, 000)
dollars.” Defendant, State Farm renoved the claimto this Court
asserting that the anmpunt in controversy exceeds the diversity
jurisdiction threshold of an anpbunt greater than $75, 000, excl usive
of interest and costs. See 28 U S.C. § 1332(a) (1999). Defendant
bases its representation upon the presence of a claimfor bad faith
and punitive danmages wunder title 42 section 8371 of the
Pennsyl vania Consol idated Statutes. (Def.’s Notice of Renoval
10) .

1. Standard of Revi ew

Cenerally, a Defendant may renove a civil action filed in
state court if the federal court would have original jurisdiction

to hear the matter. See 28 U . S.C. § 1441 (1999); see al so Boyer v.

Snap-On Tools Corp., 913 F. 2d 108, 111 (3d G r. 1990). Once a case

is renoved, the federal court may remand if there has been a
procedural defect in renoval, or if the court determnes that it
| acks federal subject matter jurisdiction. See 28 U.S.C 8§
1447(c)(1999). Courts strictly construe the renoval statute and
resol ve all doubts in favor of remand. See Boyer, 913 F.2d at 111

In renoval cases, the burden of establishing the anmount in

controversy rests on the Defendant. Meritcare Inc. v. St. Pau

Mercury Ins. Co., 166 F.3d 214, 222 (3d Cr. 1999); Boyer, 913 F. 2d

at 111; Feldnman v. New York Life Ins. Co., No. ClV.A 97-4684, 1998

W. 94800, at *3 (E.D. Pa. Mar. 4, 1998). Wile not specifically
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articulated by the Third Crcuit, this Court has previously stated
that the applicabl e standard of proof attributable to the Defendant
is one of a preponderance of the evidence in the context of a

nmotion to remand. Feldman, 1998 WL 94800, at *3-4; see Mercante v.

Preston Trucking Co., No. CV.A 96-5904, 1997 W. 230826, at *2

(E.D. Pa. May 1, 1997) (analyzing the circuit split and arriving at

t he preponderance standard).

I11. DI SCUSSI ON
Def endant’s Notice of Renoval invokes the Court’s
diversity jurisdiction. In diversity a district court has

jurisdiction over a civil action if the parties are citizens of
different states and the anobunt in controversy exceeds $75, 000,
exclusive of interest and costs. See U.S.C § 1332(a). The
parties in this matter do not di spute the existence of diversity of
citizenship, rather the relevant dispute is whether the amount in
controversy exceeds the requisite $75, 000.

Plaintiff’ s conplaint which was filed as an arbitration
matter in the Court of Common Pl eas of Del aware County specifically
avers a demand for judgnment “in an anount |less than Fifty Thousand
(%50, 000) dollars.” The conplaint contains a claimfor bad faith
under title 42 section 8371 of the Pennsylvania Consolidated
Statutes and a claimfor “specific performance.” Defendant asserts
that Plaintiff’s claimfor bad faith and punitive damages pl aces

the case above the jurisdictional threshold. (Def.’s Notice of
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Renoval 9§ 10; Def.’s Mem in Opposition of Remand at 2-7). 1In so
asserting, Defendant relies on the opinion of this Court in Feldman

v. New York Life Ins. Co., 1998 W. 94800, at *1. This Court held

in Feldman that although Plaintiff’s ad dammum cl ause stated that
danmages do not exceed $75, 000, inclusive of punitive danmages, this
al one was insufficient to defeat Defendant’s statutory right of

renoval . See Feldman, 1998 WL 94800, at *5. The circunstances of

sai d decision are analytically distinct fromthe nmatter now before
this Court. 1In Feldman the Plaintiff filed the original conplaint
with the Court of Common Pl eas, however, the matter was not filed
as an arbitration matter and thus no nonetary jurisdictional
l[imtation was potentially inposed.! Feldnman, 1998 W. 94800, at
*1. Further, this Court in Feldman determ ned by a preponderance
of the evidence that Defendant successfully denonstrated that
Plaintiff’s clai mreasonably exceeded $75, 000 and that the limting
ad dammum clause was sinply an attenpt to manipulate federal

jurisdiction.? Feldman, 1998 W. 94800, at *4-5.

1 See 42 Pa. Con. Stat. § 7361(b)(1998) which linmits conpul sory
?rbi tration awards to a maxi num of $50, 000.

In Feldman the Court concluded that the full value of the
Fel dmans’ insurance of $360,000 was in dispute. This fact plus the punitive
danmages claimwas considered in the Court’s evaluation. Thus, the
avail ability of punitive danages al one was not dispositive in the valuation of
the Plaintiff's claim See Fel dnman, 1998 W. 94800, at *4.
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A. The Plaintiff’'s Ad Dammum C ause

In the current matter before this Court, Plaintiff’s
conplaint was originally filed as an arbitration matter with the
Court of Common Pleas. In doing so, Plaintiff attenpts to limted
its recovery below the diversity threshold as title 42 section
7361(b) of the Pennsylvania Consolidated Statutes limts recovery
in arbitration cases to a maxi mum of $50,000.% OQther courts have

reached siml ar conclusions. See Gottehrer v. State Farmlns. Co.

No. CIV.A 96-1663, 1996 W. 210808, at *1 (E. D. Pa. Apr. 30, 1996);

Nel son v. Kmart Co., No. CIV. A 96-2411, 1996 W. 257343, at *2 (E. D

Pa. May 14, 1996); D Filippo v. Southland Corp., No. ClV.94-2650,

1994 W 273310, at *1-2. (E.D. Pa. June 21, 1994).% \Wiile the

3 42 Pa. Con. Stat. § 7361(d) allows for an appeal for trial de novo
after an arbitration award. Theoretically, this would allow a Plaintiff to
recover an award in excess of the $50,000 linitation and possibility in an
amount greater than $75,000. Such a possibility is however specul ative at

best, “[e]ven though actual danmages may not be established until later in the
litigation, the amount in controversy is neasured as of the date of
renoval ....” Meritcare, 166 F.3d at 217. Thus, the existence of a possibility

of appeal does not assist the Defendant in denmonstrating by a preponderance of
tpe evi dence the present existence of the requisite anmount in controversy.

At | east two decisions have concluded that a prayer for relief
t hat specifies danages are not to be in excess of $50,000 did not preclude the
Def endant’s renoval fromarbitration. See Wllians v. Wrld Rio Corp., No.
95- Cv- 4704, 1995 W. 582002 (E.D. Pa. Cct. 3, 1995); Lunsden-lLockley v. Wrld
Rio Corp., No. CIV.A 95-5997, 1995 W. 686050 (E.D. Pa. Nov. 15, 1995). In
each of these cases the Plaintiff expressly reserved the possibility of
addi ti onal damages.

In Wllianms, the Plaintiff sought “an anmount not in excess of
Fifty Thousand ($50, 000) Dollars each for purposes of arbitration only.” 1995
WL 582002, at *1. In Lunsden-Lockley, the Plaintiff claimed an award “in an
amount not in excess of arbitration jurisdiction limts . . . and in excess of
such limts thereafter.” 1995 W 686050, at *1. Each of these situations are
distinctly different fromthe matter at hand as Plaintiff makes no such
reservations, nor does he express any intention to recover nore than the
jurisdictional linmt.
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designation of the conplaint as an arbitration matter does not
determ ne the anmount in controversy, it is at l|east helpful in
evaluating the actual anobunt in controversy set forth by the
Plaintiff’s conplaint.

As di scussed, arbitration matters i n Pennsyl vani a Conrmon
Pleas Court are limted to a maxi mum of $50, 000. Plaintiff’'s
demand for judgnent is phrased as “in an anount less than Fifty
Thousand ($50, 000.00) Dollars.” Unlike in Feldnman where the
Plaintiff’'s prayer for danages was specifically set at the
jurisdictional threshold of less than $75,000, thereby clearly
evidencing an attenpt to mani pul ate federal jurisdiction, such is

not the case in this matter. See Fel dnan, 1998 W. 94800, at *3,

*5. Plaintiff’s $50,000 clai mfor darmages if far bel owthe $75, 000
jurisdictional limt. A reasonable reading of Plaintiff’'s
conplaint does not evidence an attenpt to nmanipulate federal
jurisdiction through artful pleading; rather it appears reasonabl e
that the anount in controversy may be $50, 000 or | ess.

This court, however, is not holding that federal jurisdiction can
be limted by an ad dammum cl ause al one. Where an i ndependent
appraisal of Plaintiff’s conplaint suggests a claim that is
actually greater than the jurisdictional threshold, the plaintiff
cannot defeat renoval by nerely pl eadi ng danages “not i n excess of”

the jurisdictional threshold. See Feldman, 1998 W. 94800, at *7.




B. The Defendant’s Burden in Renoval

The Defendant as the renpving party is required to
denonstrate that the anount in controversy exceeds the
jurisdictional threshold. Meritcare, 166 F.3d at 222. The court
must determ ne the anount in controversy fromthe conplaint itself,

Angus v. Shiley Inc., 989 F.2d 142, 145 (3d Cr. 1993), neking an

i ndependent appraisal of the claim whereby “the anmount in
controversy is not neasured by the | ow end of an open-ended cl aim
but rather by a reasonabl e readi ng of the value of the rights being
litigated.” Id. at 146. Such consideration includes both
conpensat ory damages and potential punitive damages. Fel dman, 1998
WL 94800, at *4; Agnus, 989 F.2d at 146. This court has adopted
the internedi ate standard of a preponderance of the evidence in
meki ng this determ nation. Fel dman, 1998 W. 94800, at *3; see,

€.qg., Burkhardt v. Contenporary Services Corp., No. ClV.A 98-2911

1998 W. 464914, at *2 (E.D. Pa. Aug. 7, 1998) (discussing the three
avai | abl e standards).

Plaintiff’s conplaint raises two counts, one for
conpensatory damages resulting fromState Farnis alleged failureto
pay policy benefits pursuant to the Plaintiff’'s policy of insurance

and another for statutory damages for bad faith under title 42



section 8371 of the Pennsylvania Consolidated Statutes.?®
Plaintiff’s clai med conpensatory danages total only $16,550 (Pl.’s
Conpl. at § 32(a)-(b)), whichis well belowthe requisite diversity
t hr eshol d. Thus, for Defendant to properly assert diversity
jurisdiction this Court nust determ ne by a preponderance of the
evidence that Plaintiff’s conpl aint reasonably asserts a bad faith
claimin excess of $58, 450.

In Teller v. Equitable Life Assurance Soc'y, this court

held that a claimfor bad faith and punitive damages under title 42
section 8371 of the Pennsylvania Consolidated Statutes failed to
state a specific anmbunt and was therefore open ended.® No. 98-
3382, 1998 U.S. Dist. LEXIS 15500, at *10 (E.D. Pa. Cct. 2, 1998).
However, “an open-ended claim. . . fails to answer the anount in
controversy inquiry.” Meritcare, 166 F.3d at 217. Thus,
considering the present Plaintiff’s conplaint as open ended with

respect to bad faith damages does not al one sati sfy the Defendant’s

In an action arising under an insurance policy, if the court finds

that the insurer has acted in bad faith toward the insured, the court nay take
all of the follow ng actions:

(1) Award interest on the anmount of the claimfromthe date the claim
was nmade by the insured in an anmount equal to the prine rate of interest plus
3%

(2) Award punitive danages agai nst the insurer

(3) Assess court costs and attorney fees against the insurer

gz Pa. Con. Stat. § 8371 (1998)

Wil e not addressed in Teller, this Court considers Plaintiff’s denand
for bad faith damages to be open ended as Rul e 1021(b) of the Pennsyl vania
Rules of Civil Procedure requires that “any pleadi ng demanding relief for
unl i qui dat ed danmages shall not contain any specific sum” Pa. R Cv. P
1021(h).

-8



burden of show ng the amobunt in controversy by a preponderance of
t he evi dence.

In Mercante, an opinion in which this court relied in
adopting the preponderance of the evidence test, Judge Reed found
that the Defendant nust offer evidence regarding the reasonable
val ue of a punitive damages claim 1997 W. 230826, at *3 n.5. The
mere possibility that the reasonabl e val ue of bad faith damages may
exceed $75, 000 when conbine with the conpensatory damage claimis
i nsufficient to establish that the conpl aint neets the

jurisdictional requirenent. See Mercante, 1997 W. 230826, at *3

n.5. To decide otherwi se would in effect be applying the |esser
standard of “reasonable probability,” which this Court has not

adopted. See Feldman, 1998 W. 94800, at *3-4; see also Mercante,

1997 W. 230826, at *3 n.4 & n.5.
For the Defendant to neet its burden, evidence nust be
provided regarding the reasonable value of the rights being

litigated, including any punitive danmages claim See Diloreto v.

CNA Ins. Co., No. CIV.A 98-3488, 1998 W. 962024, at *4 (E. D. Pa.

Dec. 18, 1998) (requiring defendant in renoval action to submt
informati on or estimates concerni ng defense costs in order to neet

its burden of proof); see also Burkhardt, 1998 W. 464914, at *2

(discussing that in a prayer for punitive damages, the defendant

may not rely merely on allegations, but rmust provide evidence such



as an affidavit of an expert witness on the value of the punitive
damages clain.

Defendant in this matter points to nothing in the
conpl aint that evidences the reasonable value of the rights being
litigated. However, in cases involving unspecified danages, the
Court nmay exam ne the notice of renpval in the evaluation of the

claim See Mercante, 1997 W 230826, at *3. Unfortunately,

Defendant in its Notice of Renoval provides no justification other
than “the anount in controversy exceeds the jurisdictional anount
of $75, 000, not including interest and costs, because t he Conpl ai nt
includes a claimfor punitive damges under 42 Pa. C.S. A § 8371."
(Def.”s Notice of Renoval ¢ 10). Thus, an exam nation of
Defendant’s Notice of Renpbval 1is fruitless. Addi tionally,
Defendant in its opposition to remand has not articulated a
justification or estimate, legal or otherwise, as to why the

plaintiff’s claimexceeds the jurisdictional limt.’

7 This Court has considered in a different context the inclusion of

punitive damages in the anmount in controversy on several other occasions. In
each case, a determination of the anpunt in controversy, exclusive of punitive
danages, was nonet hel ess a significant portion of the anount determ ned to be
in controversy because conpensatory danages were reasonably greater than the
amount al |l eged by the Plaintiff. See Feldman, 1998 W 94800, at *4 (stating
the full value of a $360,000 insurance policy was deternmined to be in

di spute); see also Teller, 1998 U S. Dist. LEXIS 15500, at *8, *11 (stating

t he amount of actual damages was worth potentially tens of thousands of
dol I ars because the full value of the insurance contract was in dispute).
Such is not the situation in this matter as Plaintiff's alleged conpensatory
damages are clearly determned fromthe conplaint to total only $16, 550
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For jurisdiction to be proper, the statutory Bad Faith
claim would be required to exceed four and one half tines the
conpensatory damages. Gven the clear anobunt of Plaintiff’'s
al | eged conpensat ory damages, this Court cannot find the requisite
anount in controversy when it requires jurisdiction to be based on
a di sproportionally | arge unspecified anount and t he Def endant has
not provided, nor can the court determ ne, a reason as to why such
valuation 1is proper. To find otherwise would in effect
automatically transform every state claim where punitive damages
are requested into a federal claimwhen diversity of citizenship
exi sts.

Consequently, the Defendant has not net its burden and
this Court cannot determ ne by a preponderance of evidence that
Plaintiff’s clai mreasonably exceeds $75, 000. Such a conclusionis
especially conpelling given that all doubts in renoval should be
resolved in favor of remand. See Boyer, 913 F.2d at 111

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
M CHAEL B. MCFADDEN : ClVIL ACTI ON
V.

STATE FARM | NSURANCE COWVPANI ES NO. 99-1214
ORDER

AND NOWthis 13'"" day of Septenber, 1999, upon
consi deration of the Plaintiff's Mdtion to Remand and the
Def endant’ s Response, | T IS HEREBY ORDERED that the Plaintiff’s
Motion is GRANTED and the Defendant’s Mdtion to Dismss is DEN ED

for |ack of subject matter jurisdiction.

BY THE COURT:

HERBERT J. HUTTON, J.



